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I. INTRODUCTION 

 
On July 31, 2020, the Oakland City Council amended the Oakland Municipal Code 

(“OMC”), to require certain travel and hospitality businesses to rehire their laid-off workers 
before offering workers’ positions to new hires.  The ordinance requires employers who are 
rehiring for laid off positions to offer the positions first to laid-off employees who are qualified 
for the positions and allow them at least ten days to respond to the offer.  Where multiple laid-off 
employees are qualified for the same position, the business must rehire laid-off workers with the 
most seniority first.   

Prior to the passage of this ordinance, the City of Oakland (“City”) did not have a right to 
recall ordinance, although the City did have a worker retention ordinance which prohibits new 
operators of large hotels or food service operations from firing the predecessor business’ 
employees without just cause during the first 120 days after transfer of the business.     

This memorandum answers frequently asked question (FAQs) to help business owners, 
employees and others understand and follow the law in the City.  Like other FAQs issued by this 
Office, this is a general guide and resource, and does not constitute legal advice.  The questions 
and answers contained in this document are not a substitute for the law.  Businesses are 
responsible for complying with all legal requirements. 

 
II. GENERAL INFORMATION 

 
1. When did the Travel and Hospitality Worker Right to Recall Ordinance 

(“ordinance”) become effective?   
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Answer:  The ordinance took effect on July 31, 2020.   

 
2. Where is the ordinance codified in the law? 

 
Answer:  It has been added to the OMC as Chapter 5.95, titled “Hospitality and Travel 
Worker Right to Recall.” You can find the ordinance by searching for “Oakland 
Municipal Code” on the City’s home page: oaklandca.gov. 

3. How should employees and employers contact the City with questions, or to file a 
complaint? 

 
Answer:  Employees and employers can call 510-238-6258 or email 
minwageinfo@oaklandca.gov. 

 
4. Will the City maintain the confidentiality of workers who contact the City with 

questions or complaints? 
 

Answer:  Yes, to the extent permitted by applicable laws.  The City will keep 
confidential, to the maximum extent permitted by applicable laws, the name and other 
identifying information, such as job title, of the employee providing the information 
and any employee referenced in the City’s investigative report.  After obtaining 
authorization from an employee, the City may disclose the employee’s identity to 
enforce the law or for any other appropriate purpose. 

 
III. COVERAGE AND EXEMPTIONS 

 
A. COVERAGE 

 
1. What businesses are subject to the ordinance?   

 
Answer:  The ordinance applies to the following types of businesses: 

 
 Airport Hospitality Operations: Businesses that provide food and beverage, 

retail, or other consumer goods or services to the public at the Oakland 
International Airport (“Airport”).  

 

 Airport Service Providers: Businesses that contract with a passenger air 
carrier to perform food and beverage catering functions or functions at the 
Airport that are directly related to air transportation of persons, property, or 
mail, including but not limited to, loading and unloading property on aircraft; 
assisting passengers with disabilities who require assistance as required under 
applicable federal law; security; airport ticketing and check-in functions; 
ground-handling of aircraft; or aircraft cleaning and sanitization functions and 
waste removal. 
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 Event Centers: Structures within the City with more than 50,000 square feet or 

5,000 seats used for public performances, sporting events, business meetings, 
or similar events, and includes concert halls, stadiums, sports arenas, 
racetracks, coliseums and convention centers. An event center includes 
contracted, leased, or sublet premises connected to or operated in conjunction 
with an event center’s purpose (including food preparation facilities, 
concessions, retail stores, restaurants, bars, and parking facilities). 

 
 Hotels: Public or private spaces or structures for living therein within the City, 

with 50 or more guest rooms or suites of rooms for sleeping or overnight 
accommodations in exchange for money, such as an inn, hostelry, tourist home or 
house, motel rooming house, mobile home or other living place within the City. 
Hotels also include contracted, leased, or sublet premises connected to or operated 
in conjunction with the building’s purpose, or providing services at the building.    

 
 Restaurants: Businesses conducting full-service commercial activities, 

limited-service restaurant and café commercial activities, fast-food restaurant 
commercial activities, or alcoholic beverage sales commercial activities with 
on-premises consumption from a structure within the City.  The ordinance only 
applies to such businesses that employ more than 500 employees, whether 
through franchisor/franchisee relationships or a network of franchises; the 
ordinance does not apply to such businesses that employ 500 or fewer 
employees.   

 
2. Does the ordinance apply to air carriers certificated by the Federal Aviation 

Administration? 
 

Answer:  No.  
 

3. Are either the City or the Port of Oakland (“Port”) subject to the ordinance as an 
employer?   

 
Answer:  No. 

 
4. Which workers may be eligible for recall rights provided by the ordinance? 

 
Answer:   

 
a. Any employee who was employed by an employer subject to this ordinance for at 

least six months in the twelve months preceding January 31, 2020, and whose 
most recent separation from employment occurred after January 31, 2020, and 
was due to an economic, non-disciplinary reason.   
 

b. Any employee of a “successor employer” who worked for the “successor 
employer” and the “incumbent employer” for a combined total of at least six 
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months in the twelve months preceding January 31, 2020, and whose most recent 
separation from employment occurred after January 31, 2020 and was due to an 
economic, non-disciplinary reason.  (See FAQ IV(12)) for explanation of limited 
recall rights of laid-off employees of “incumbent” employers). 

 
5. What is a “successor employer?” 

 
Answer:  The term “successor employer” refers to an employer after a “change in 
control” of the business. 

 
6. What is an “incumbent employer?” 

 
Answer:  The term “incumbent employer” refers to an employer before a “change in 
control” of the business. 

 
7. What is a “change in control?” 

 
Answer:  A “change in control” means any sale, assignment, transfer, contribution, or 
other disposition of all or substantially all of the assets or a controlling interest 
(including by consolidation, merger, or reorganization) of the incumbent employer or 
any person who controls such incumbent employer.     

 
8. What situations would qualify as an economic, non-disciplinary reason for 

separation from employment? 
 

Answer:  An economic, non-disciplinary reason for separation from employment 
would include but not be limited to a lack of business due to a government-issued stay-
at-home order, bankruptcy, or reduction in force. 

 
IV. RIGHT TO RECALL REQUIREMENTS 

 
1. What does the ordinance require? 
 

Answer:  Employers must offer qualified laid-off employees job positions that become 
available after the ordinance’s effective date, July 31, 2020, for which the eligible laid-
off employees are “qualified.” 

 
2. What does it mean to be “qualified” for a position? 

 
Answer:  The laid-off employee is qualified for a position if the laid-off employee:  

 
(a) held the same or substantially similar position at the time of the laid-off 

employee’s most recent separation from active service with the employee; or  
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(b) is or can be qualified for the position with the same training that would be 
provided to a new employee hired into that position. 

 
3. How must an employer offer job positions to qualified laid-off employees?   

 
Answer:  An employer must send an employment offer in writing, by registered mail to 
the laid-off employee’s last known physical address and additionally must send the 
employment offer to the laid-off employee by email and text message to the extent the 
employer possesses such information.     

 
4. To whom must an employer offer a position if more than one eligible laid-off 

employee is qualified for it? 
 

Answer:  A laid-off employee who formerly held the same or substantially similar 
position (see FAQ IV(3)(a)) gets preference over a laid-off employee who is or can be 
qualified with the same training that would be provided to a new employee (see FAQ 
IV(3)(b)).   

 
When two or more employees are equally qualified for a position (i.e., all held the same 
or substantially similar position or all would require the same training that would be 
provided to a new employee hired into the position), the employer must offer it to the 
laid-off employee with the greatest length of service.  Length of service refers to the 
total of all time periods the laid-off employee worked for the employer, including time 
when the employee was on leave including family leave, sick leave or vacation. 

 
5. Does the ordinance require an employer to simultaneously notify all qualified laid-

off employees whenever a position becomes available? 
 

Answer:  No.  See FAQ IV(4).  
 
 

6. How much time does a laid-off employee who is offered a position have to accept 
or decline the offer? 

 
Answer:  A laid-off employee who is offered a position is entitled to no less than ten 
days from the postmark date of the mailed letter and dates of email and text notifications 
(if any).  If these dates are different, the ten days begins to run from the latest date. 

 
7. When an employer offers a position to a laid-off employee, does the employer have 

the right to set the terms and conditions of employment?   
 

Answer:  Yes, subject to any applicable negotiated collective bargaining agreement.    
 

8. If an employer that offers a position to a laid-off employee specifies the position 
requires a certain number of hours of work per week and/or a specified schedule, 
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what happens if the laid-off employee wishes to accept the position but work fewer 
hours or a different schedule? 

 
Answer:  If a laid-off employee does not agree to the employer’s terms (subject to a 
valid collective bargaining agreement) the employer is entitled to treat the employee’s 
response as a rejection of the offer and recall the next qualified candidate for the job.  

 
9. Is an employer free to hire a non-laid-off employee for a position if a laid-off 

employee declines an offer of employment? 
 

Answer:  No, unless there are no other qualified laid-off employees.  If there are other 
laid-off employees who are qualified for the position, the employer must offer the 
position in the order set out in FAQ IV(4). 

 
10. Is a laid-off employee entitled to notice of their non-selection for a position if the 

employer declines to recall them on the grounds of lack of qualifications? 
 

Answer:  If the employer declines to recall a laid-off employee on the grounds of lack 
of qualification and instead hires someone other than a laid-off employee, the employer 
must provide a written notice to the laid-off employee within 30 days of the date of hire 
for the position.  Laid-off employees are not entitled to notice of their non-selection if 
the employer declines to recall them on grounds of lack of qualifications and instead 
recalls a qualified laid-off employee.            
 

11. When an employer declines to recall a former employee for lack of qualifications, 
must the employer provide an explanation for the non-selection to the former 
employee?   

 
Answer:  No, however, the employer must document the reasons for the decision and 
retain the documentation for at least three years.  The City has authority to investigate 
complaints of noncompliance (see FAQ VII(1)) and an employer must provide 
documentation of the reasons for non-selection to City investigators upon request.   

 
12. If a business undergoes a change in control, do qualified employees who were laid 

off prior to the change in control have any recall rights after the change in 
control?   

 
Answer:  Yes, the laid-off employees have recall rights under the ordinance, but the 
rights are strictly limited to the first 120 days following the execution of the 
documenting evidencing the change of control.  Further, when such employees are 
recalled, they are entitled to work only for a period of up to 45 days (unless during the 
45-day period the employer has cause to discharge the worker).  At the end of the 45-
day period, the worker is entitled to a written evaluation and consideration for a job.  
The successor employer is not required to hire the worker beyond the 45-day period.  
(See FAQ II(7)) for explanation of “change in control”).     
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V. RETALIATION PROHIBITED 
 

1. Does the ordinance prohibit retaliation? 
 

Answer:  Yes.  Under the ordinance an employer cannot terminate, reduce the 
compensation of, refuse to employ, or otherwise take any adverse action against any 
person for seeking to enforce their rights under the ordinance, for participating in 
proceedings related to the ordinance, for opposing any practice proscribed by this 
ordinance, or for otherwise asserting rights under the ordinance.  The ordinance also 
bars retaliation against an employee who mistakenly but in good faith alleges 
noncompliance with the ordinance.   

 
VI. WAIVER 

 
1. Can an employee waive their rights under the ordinance? 

 
Answer:  No.  Individual employees cannot waive their rights under the ordinance. 

 
2. Can a party to a collective bargaining agreement waive any of the rights under 

this ordinance on behalf of employees they represent during the collective 
bargaining process? 

 
Answer:  Yes.  The rights provided in the ordinance can be waived in a collective 
bargaining agreement if the waiver is set forth in clear and unambiguous terms. 

 
VII. ENFORCEMENT 

 
1. What role does the City have in ensuring compliance with the ordinance? 

 
Answer:  The ordinance authorizes the City to take appropriate steps to enforce it. 
Employers must allow authorized City employees access to worksites and relevant 
records (which may include the production of records) to monitor compliance with this 
law and investigate employee complaints of non-compliance.  

 
Where the City has reason to believe a violation has occurred, it may order appropriate 
temporary or interim relief to mitigate the violation or maintain the status quo pending 
completion of a full investigation or hearing.  After a hearing that affords an alleged 
violator due process, the City may order any appropriate relief. Such relief may include 
but is not limited to reinstatement, the payment of back wages unlawfully withheld, and 
the payment of an administrative penalty of fifty dollars ($50) to each employee or 
person whose rights under the ordinance were violated for each day that a violation 
occurred or continued.  

Where prompt compliance is not forthcoming, the City may take any appropriate action 
to secure compliance, including bringing a lawsuit and, to the maximum extent 
permitted by law, revoking or suspending any registration certificates, permits, or 
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licenses held or requested by the employer until the employer remedies the violation(s). 
In order to compensate the City for the costs of investigating and remedying the 
violation(s), the City may also order the violating employer to pay to the City a sum of 
not more than fifty dollars ($50) for each day and for each employee as to whom the 
violation occurred or continued. The City may also bring suit on its own behalf or on 
behalf of an aggrieved employee against an employer who has violated the ordinance. 

2. Can anyone other than the City bring a lawsuit to enforce the ordinance? 
 

Answer:  Yes.  Employees harmed by a violation of the ordinance, entities such as 
labor unions acting on behalf of an aggrieved member, or an individual or entity acting 
on behalf of the public as provided for under applicable state law, may sue an employer 
or other person violating this ordinance. 

 


